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EDITORIAL NOTES. 


THE SUPREME Court of the United States at its last session did 
not succeed in keeping pace with its business. By the statement 
at the eud of vol. 122 it appears that it began with 900 cases and 
ended with 945 on the docket. The number docketed during the 
term was 496, and the number disposed of 451. 205 cases were 
argued orally, and 119 submitted. 205 were affirmed, 95 reversed 
and 47 dismissed. 15 were docketed and dismissed, and 84 settled 
and dismissed by the parties. We must appreciate the value of 
this great court of last resort in the process of finally disposing of 
controversies submitted to other tribunals, when we observe that 
the cases reversed and dismissed or settled are considerably in ex- 
cess of those in which the judgments and decrees were affirmed. 


Tue act of March 28, 1882, attempts to provide machinery by 
which when a certificate of stock is shown to be lost or mislaid a 
new certificate may be issued with safety to the corporation as to 
future claims to a bona fide holder. Two methods are provided, 
one at the instance of the corporation itself, and the other on the 
proceeding of the holder of the certificate alleged to be lost. Both 
present difficulties, and whatever course may be taken, important 
questions may arise as to the effectual extinguishment of the right 
of a bona fide holder of the certificate who is ignorant of the pro- 
ceedings. An application was lately made by the executors of 
Edward G. Brown for an order tocompel the Elizabeth and Newark 
Horse Railroad Company to issue a new certificate for 1,000 shares 
of its stock. The application was denied on account of the in- 
sufficiency of the bond. The opinion of Van Fleet, V. C., will be 
found in this issue of the JourNaL. This case may lead to a 
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definite settlement of the effect of the act and the modes of pro- 
ceeding under it. 





AN IMPORTANT act was passed April 5, 1886, providing that 
where mortgaged property is so situated as to make it liable to 
deteriorate in value, and its care and preservation expensive dur- 
ing foreclosure, it may be sold at public or private sale by a sheriff, 
master or receiver, under the order of the court. Thecourt proba- 
bly had power to effect the same purpose upon urgent cause shown, 
but this act tends to simplify proceedings and to give the exercise 
of the power a definite sanction. It will be found very useful in 
cases relating to factory property adapted to special purposes. It 
was lately applied in the case of the foreclosure of the Little Falls 
Dye Works and Bleachery, in which, on the petition of the com- 
plainant, Vice Chancellor Van Fleet made an order, August 10th, 
appointing a receiver with power to take immediate possession of 
the real and personal property mortgaged, and to negotiate a private 
sale of the factory as a single manufacturing plant, and the goods 
as he should find most advantageous, and to apply to the court for 
a confirmation of the sale before its completion. The opinion will 
be found in this number. 





THE AMERICAN BAR ASSOCIATION. 


The annual session of the American Bar Association was opened 
at Saratoga on the 17th of August. It was marked by an unusual 
attendance of old members and a large accession of new ones, and 
in this respect it accomplished one of the purposes named in its 
constitution, ‘the promotion of cordial intercourse among the 
members of the American Bar.’’ More than sixty new names were 
added to the roll of members, among whom were Joseph D. Bedle, 
Herbert Boggs and Alexander Grant, Jr., of New Jersey. 

The opening address was read by the president, Thomas J. 
Semmes, of Louisiana. It was confined, by the terms of the con- 
stitution, tv an account of the noteworthy acts of legislation by the 
national and state governments during the year. This dry duty 
was admirably done, and the fact that the association listened for 
nenrly three hours with unabated attention was a test of the skill 
of the president, and a proof of the keen interest with which 
lawyers observe the working of our complicated political machinery. 
In fact these annual addresses, carefully kept up, will furnish, in 
compact form, valuable materials for the study of the political and 
social progress of the time they shall cover. 

The actual work of the association during this session may be 
briefly stated. It was not of very special importance, nor was it 
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marked by any discussions worthy of the character and objects of 
the association. Theannual address was read by Henry Hitchcock, 
of Missouri. He departed from the course heretofore pursued and 
discussed the subject of the organization of corporations under 
general laws now prevailing so widely, pointing out the dangers 
and abuses to which they lead, and insisting that the perfecting of 
these laws by imposing proper restrictions, is one of the most im- 
portant matters of practical legislation. 

Two other papers were read, one by Henry Jackson, of Georgia, 
on ‘Indemnity the Essence of Insurance; Evil Consequences of 
Legislation Qualifying this Principle ;’’ and the other by J. K. 
Edsall, of Illinois, on ‘‘ The Granger Cases and the Police Power.”’ 
Both of these papers were well studied, like briefs of good lawyers 
in special cases, but they covered narrow ground, and it will evi- 
dently take a long time for the association to traverse the field of 
jurisprudence at this rate. 

The distinct action of the association consisted of the following 
resolutions : 

That the system of liberating convicts on parole requires better 
safeguards than those provided in the states of New York and 
Ohio on that subject, so as to secure the retention of paroled 
prisoners within the limits of their respective states until pardoned. 

That the preparation of a code or codes of procedure for the 
United States Courts, regulating both civil and criminal proceed- 
ings is, both desirable and practicable. 

That it is the sense of this association that all reports should be 
published by the state governments and should be offered for sale 
at cost price. 

That in all legislative bodies a joint standing committee should 
be appointed for the revision of bills and as to proper procedure in 
matters of special and local legislation. 

That in all courts of last resort in which written or printed briefs 
are required from counsel, they should be exchanged long enough 
before the argument to give opportunity for reply. 

The committee on jurisprudence and iaw reform, after careful 
consideration of the results of similar legislation in England and 
this country, made a report in favor of the enactment of laws pro- 
viding for the general use of the whipping post for the punishment 
of wife beating and brutal assaults with slung-shots, brass knuckles 
or similar weapons. It brought out the only exciting debate of the 
session and was finally laid upon the table. 

The same committee reported a resolution in favor of a proposed 
act to enlarge the powers of the United States Courts in respect to 
the submission of controversies to arbitration. This gave rise to 
much discussion, a great part of which was outside of the real 
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question. It ran into the field of the strife between capital and 
labor, and showed very clearly that few of the speakers had even 
read the bill proposed, which was merely to give the United States 
Courts the power to provide the machinery for arbitration by con- 
sent, generally existing in the state courts. The resolution was 
finally withdrawn by the committee. 

This vague and useless debate led to the adoption of an importans 
change in the methods of the association, suggested by Mr. Bor- 
cherling, of New Jersey. It provides that the secretary shall print 
the reports of committees in advance and send them to each mem- 
ber at least fifteen days before the session. There are only four or 
tive hours for actual discussion during the session, and it is to be 
hoped that this change will have the effect to devote to sober and 
intelligent debate of the exact questions submitted, the time that 
has been too often wasted in controversy over matters quite outside 
of the real subjects under consideration. 

A resolution was passed expressing the sorrow of the association 
for the loss of Judge Poland, so long and honorably connected with 
it, as the chairman of the Executive Committee. 

It was also resolved to favor the proposed celebration of the one 
hundredth anniversary of the inauguration of constitutional gov- 
ernment in the Western Hemisphere, to be held under national 
auspices, at Washington, in 1889. 

3y far the most important matter brought before the association 
was the report of the Committee on Commercial Law prepared by 
Samuel Wagner, of Philadelphia, in favor of securing uniformity 
of laws relating to the enforcement of contracts and the collection 
of debts, arising in interstate commerce, by means of national 
legislation, and also in favor of a national bankruptcy system. 
The report was accompanied by drafts of proposed bills on these 
important subjects. It was made the special order for the second 
day of the next session. The report will, under the new regula- 
tion, be in the hands of every member, and its consideration at the 
next session will afford the association an opportunity to show 
what it can do to accomplish its most important object as expressed 
in its constitution, ‘‘ to promote the administration of justice, and 
uniformity of legislation throughout the Union.”’ 

The officers elected for the ensuing year are: President, George 
G. Wright, of lowa; Secretary, Edward Otis Hinkley, of Balti- 
more; Treasurer, Francis Rawle, of Philadelphia; Executive 
Committee, C. C. Bonney, of Chicago, Simeon Baldwin, of New 
Haven, and George A. Mercer, of Savannah. 

The officers for New Jersey are: Vice President, Anthony Q. 
Keasbey ; General Council, Charles Borcherling; Local Council, 
Washington B. Williams, R. Wayne Parker, J. G. Shipman, J. 
Frank Fort and Samuel H. Grey. 
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THE ARTHUR KILL BRIDGE CASE. 


This case has attracted wide public attention, because it was dis- 
tinctly a contest between a state and the United States. Usually 
great constitutional questions spring from the consideration of state 
laws, alleged to be invasions of the national domain. But this was 
a direct attack upon the validity and force of a law of congress. 
For many years past the national legislature had been passing laws 
authorizing the construction of bridges over navigable streams. 
Hundreds of railroads which form the arteries of interstate com- 
merce, pass from state to state over bridges built under such 
authority. The last congress enacted more than sixty laws of this 
character. 

In 1885 it was understood that the Baltimore and Ohio Railroad 
Company desired power to bridge Arthur Kill, in order to bring its 
entire system to the sea-board in New York Bay. The state of 
New Jersey undertook to thwart this purpose. By a concurrent 
resolution of its legislature passed January 27, 1886, it instructed 
its senators and representatives to use their utmost endeavors to 
defeat any such law. It declared by these resolutions that any 
action of congress to authorize this bridge would be unconstitu- 
tional, and a usurpation of power belonging to the state alone ; 
and that an attempt to declare such a bridge a post road would be 
an evident subterfuge, and ‘‘a precedent under which all exclusive 
powers of the state may be set at naught.’ And in aid of this 
protest ‘‘ New Jersey invoked the sympathy of all her sister states 
in the maintenance of this doctrine of established and acknowl- 
edged state rights.’’ Not content with this action, the state passed 
a positive law, April 6, 1886, prohibiting any person or corporation 
from building any bridge over any navigable stream dividing her 
from other states. 

Congress did not heed this protest or inhibition, but passed a 
law, June 16, 1886, expressly authorizing this bridge to be built 
and used for the passage of railroad trains ‘‘ for the more perfect 
connection of any railroads that are or may be constructed to the 
Sound at or opposite said point ;’ and declared it to be a post road 
for the transmission of the mails, troops and munitions of war of 
the United States. The bridge was planned, contracted for and 
begun. Then the state undertook to enforce its inhibition. The 
attorney general filed his information and without notice or hear- 
ing the chancellor of the state issued his injunction and stopped 
the work. 

The case was promptly removed to the United States Court, and 
Mr. Justice Bradley and Judge Nixon were asked to dissolve the 
injunction and let the work goon. Here then, was a direct con- 
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flict between state and national power, legislative and judicial. On 
the one side the state legislature and its Court of Chancery, and on 
the other congress and the national judiciary. Of course sucha 
contest must be observed with interest by the whole country, for it 
involved a matter of universal concern. The result was promptly 
reached, and is now before the public for discussion, pending an 
appeal to the Supreme tribunal. The most important portions of 
the opinion of Mr. Justice Bradley will be found in this number of 
the JoURNAL, and we propose only to state as concisely as possible 
the positions taken by the state, and the conclusions reached by 
the court, and then to point out that no new doctrines have been 
broached, nor any established state rights assailed. 

All of the counsel for the state contended that the act of congress 
was not a grant of power to build the bridge, but only a license to 
obstruct navigation, to the extent required by the plans for its 
construction, approved by the secretary of war. All of them 
claimed that the congress of the United States had no authority to 
enlarge the powers of a New Jersey corporation by authorizing it 
to do, what the law of its organization forbids, nor to bestow upon 
a corporation of another state the power to carry on its operations 
in New Jersey, except by the comity of that state, and much less 
to act in direct contravention of its authority. All of them con- 
tended that New Jersey is the absolute owner, by a title of the 
highest character, of the soil under the waters of Arthur Kill, 
holding it, as the king of England did, by sovereign right, with 
absolute power of disposition ; that it had never been ceded to the 
United States, but was reserved to the state upon the adoption 
of the constitution. The attorney general urged, with his 
accustomed force, that the title of the state was subject only to the 
easement of navigation, and the power of regulating such naviga- 
tion ceded by the state to the general government; and that this 
ceded power does not authorize the imposition of the additional 
servitude of using the soil fora bridge, or any purpose not con- 
nected with navigation. And both the attorney general and Mr. 
Gummere insisted that the taking of the soil of the state for the 
piers of a bridge, without the exercise of eminent domain and due 
provision for compensation, was a violation of the fifth amendment 
of the constitution, which requires that private property shall not 
be taken for public use without compensation. 

Mr. Parker insisted that the contest was between two sov- 
ereignties; that the sovereignty of New Jersey over the soil 
is supreme; that there can be no eminent domain between 
sovereignties ; that there can be conquest, grants, purchase, cession 
and treaties, but no power to take by force of law. He claimed 
that, as to interstate streams, neither state can extend a plank or 
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beam an inch beyond her boundary, and the United States has no 
right or duty to interfere, except to decide how far the states, if by 
joint action they can agree to build a bridge, can obstruct the 
navigation of the stream. He took the broad position that the 
United States has no power to cause any navigable river, flowing 
between states, to be bridged without the legislative action of the 
states on either side, and the formal cession of the land required. 
He limited the power to regulate commerce to the enactment of 
rules for the management of its instrumentalities when created, 
and insisted that the ‘‘ chartering and building of turnpikes, canals 
or railroads, of ships, whether propelled by steam or otherwise, or 
of bridges wherever situate, is wholly foreign to the duties and 
powers of congress.”’ 

This is a brief statement of the grounds assumed by the state, 
and they were all decisively overthrown by the judgment of the 
court. Mr. Justice Bradley held that the act of congress author- 
izing this bridge was a grant of power and not a mere license 
depending for its efficacy on the consent of the state ; that corpora- 
tions are citizens and persons, within the protective language of 
the constitution. and entitled to the equal protection of the laws 
under the fourteenth amendment; that if congress itself has the 
power to build a bridge for the furtherance of commerce among 
the states, it may. '‘' ° ze it to be done by a corporation created 
by itself or by any state; and that the state law prohibiting any 
person or corporation from doing it, is void as to any corporation 
acting under the authority of congress, if such power exists in the 
national goverment. 

He then took up the question of the extent of this power, and 
asserted it in the broadest terms. He repeated the expression, so 
frequently used of late by the Supreme Court in its great constitu- 
tional discussions, ‘‘commercially this is one country;’ and he 
enforced it with a new expression which will be long remembered, 
‘*In matters of foreign and interstate commerce there are no states.’ 
He declared ‘‘ that the power of congress is supreme over the whole 
subject, unimpeded and unembarrassed by state lines or state laws; 
that in this matter the country is one, and the work to be accom- 
plished is national, and that state interests, state jealousies and 
state prejudices do not require to be consulted.”’ 

These sentences furnish the key-note of the decision, and the 
basis of the conclusions reached. It has undoubtedly no uncertain 
sound. It must be admitted that the views of the court were 
expressed with all the emphasis that the judicial character of the 
utterance permitted. There was no balancing of considerations, 
nor any softening of the blows administered to the state-rights 
doctrines contended for by New Jersey. They were simply oyer- 
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thrown, and the doctrine of the paramount and exclusive power of 
the national government over commercial intercourse among the 
states, in all its forms, and by all its instrumentalities, established 
in its place. 

And yet it will be manifest to any one who will study the line 
of decisions of the Supreme Court from Gibbons v. Ogden down to 
those delivered in May last, that this opinion of Mr. Justice Brad- 
ley broaches no new doctrines. It only asserts those already 
established, with an emphasis drawn out by the occasion. A state 
insisted on its power to stop a work authorized by congress to pro- 
mote interstate transportation, and to provide a post road for 
national mails and munitions of war. The chancellor of the state, 
by his judicial power, did in fact arrest that work. If that power 
was effective and beyond national control, it exists in every state, 
for all time, and under all circumstances. If it is true that the 
United States cannot touch the soil of interstate rivers, and that 
they can never be crossed until the opposite states agree, then it 
cannot be true that ‘‘commercially this is one country,’’ and it 
must follow that commercial intercourse among the states depends 
upon the will of each, and may be controlled by ‘‘state interests, 
state jealousies and state prejudices.’’ Unless the United States 
Court was ready to accept these results, it was to be expected that 
it would repudiate them in unmistakeable terms. Indeed Mr. 
Justice Bradley, himself, many years ago, in Baltimore & Ohio R. 
R. Co. v. Maryland, 21 Wallace, had declared his views in words 
not less forcible than those he now uses. He said, referring to the 
power to establish means of interstate commerce, ‘‘ This power was 
formerly exercised in the construction of the Cumberland road and 
other similar works. But it is to be hoped that no occasion will 
ever arise to call for any general exercise of this power, if it exists. 
It can hardly be supposed that individual states will be so regard- 
less of their own interests as to allow an obstructive policy to pre- 
vail. If, however, state institutions should so combine, or become 
so consolidated and powerful as to acquire absolute control over 
the transportation of the country, and to exercise it injuriously 
to the public interest, every constitutional power of congress would 
undoubtedly be invoked for relief. Commercially this is one 
country, and commercial intercourse between all its parts should 
be as free as due compensation to the carrier interest will allow. 
Any local interference with it will demand from the national legis- 
lature the exercise of all the just powers with which it is clothed.”’ 

It was easy to infer from these expressions how he would deal 
with an attempt of a state to control any means of transportation 
authorized by congress. Certainly there is no novelty, so far as he 
is concerned, in the views he now expresses concerning the ‘‘ local 
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interference’’ so boldly attempted by New Jersey. It was the very 
result which he deprecated, and most naturally he ‘‘invoked every 
constitutional power for relief.’’ 

Although it is true that the precise question of the power of con- 
gress to build a bridge had not been determined, until Judge Wal- 
lace in the case of this Arthur Kill bridge sustained it, yet all of 
the cases concerning the power to regulate commerce tend to sup- 
port it, and lead directly to the result now reached. We can only 
select a few expressions from the different judges. In 1823, Justice 
Washington said, ‘‘for purposes of commerce the navigable waters 
of the United States are the public property of the nation.’’ In 1867, 
Mr. Justice Miller said, in the Clinton bridge case, ‘‘ The power to 
regulate commerce is a power to regulate the instrumentalities of 
commerce. * * * The railroad now shares with the steamboat 
the control of the carrying trade. For myself, I must say, that I 
have no doubt of the power of congress to prescribe all needful 
regulations for the conduct of this immense traffic over any rail, 
road, or to authorize the construction of such roads when the 
purposes of interstate transportation justify or require it.”’ And 
again, in Crandall v. Nevada, 6 Wall. 35, ‘‘The people of these 
United States constitute one nation. It demands the services of 
its citizens and is entitled to bring them from all the quarters of 
the nation, and no power can exist in a state to obstruct this right 
that would not enable it to defeat the purposes for which it was 
established. If this right is dependent in any sense, however 
limited, upon the pleasure of any state, the government itself may 
be overthrown by an obstruction to its exercise.” 

Mr. Justice Swayne said, in Railroad v. Fuller, 17 Wall. 568, 
‘‘Commerce embraces transportation by land and water, and all 
the means and appliances for carrying it on.”? Mr. Justice Davis 
said, in The Mohler, 21 Wall. 230, ‘* Bridges are to a certain extent 
impediments in the way of navigation, but railways are highways 
of commerce as well as rivers, and would fail of accomplishing one 
of the main objects for which they were created, the rapid transit 
of persons and property, if rivers could not be bridged.’ Mr. 
Justice Field said, in Miller v. New York, 109 U.S. 385, ‘‘ It*should 
not be forgotten that bridges are means of commercial transpor- 
tation as well as navigable waters, and that the commerce over 
them may be greater than on the water.’’ And again in the very 
recent case of Wabash R. R. v. Illinois, 118 U. 8. 557, ‘* It cannot 
be too strongly insisted that the right of transportation from one 
end of the country to the other, is essential in modern times to 
that freedom of commerce from the restraints which the states 
might choose to impose upon it, that the commerce clause was 
intended to secure. It would be a feeble and almost useless pro- 
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vision, if the state could impose any restrictive legislation interfer- 
ing with and seriously embarrassing this commerce.’’ 

Mr. Justice Strong, in South Carolina v. Georgia, 93 U. S. 4, 
speaking of obstructions in rivers said, ‘‘ [It might be a light-house 
or a jetty, or the piers of a bridge. It is not, however, to be con- 
ceded that congress has no power to order obstructions to be placed 
in the navigable waters of the United States.””’» And Mr. Chief-Jus- 
tice Waite, in Bridge Co. v. United States 105 U. 8S. 470, said, ‘* The 
paramount power of regulating bridges that affect navigation of 
the navigable waters of the United States is in congress. It comes 
from the power to regulate commerce with foreign nations and 
among the states.’? And again the chief justice, in Pensacola Tel. 
Co. v. Western Union, 96 U. 8. 1, used almost the precise words 
now employed by Mr. Justice Bradley, and said, ‘‘The govern- 
ment of the United States within the scope of its powers, operates 
upon every foot of territory under its jurisdiction. It legislates 
for the whole nation, and is not embarrassed by state lines. " 
The grant [of power to construct telegraphs under the act of con- 
gress of 1866] extends to the public domain, the military and post 
roads, and the navigable waters of the United States. These are 
all within the dominion of the national government, to the extent 
of the national powers, and are, therefore, subject to legitimate 
congressional regulation.” 

Similar expressions might be gathered from the long line of 
cases on the subject of the exclusive and paramount nature of the 
national power over interstate commerce, in all its means and forms. 
These citations are enough to show that Mr. Justice Bradley has 
declared no new doctrines in the Arthur Kill Bridge case. And 
indeed they show that in meeting this direct attack of the state 
upon the national power, he has taken the same grounds long ago 
maintained, and has enforced them in language scarcely more 
emphatic than that repeatedly used by himself and his associates. 

An appeal has been taken and the case will probably be advanced. 
In view of the vast extension of power over our railroad system 
recently asserted by the Interstate Commerce Act, and of the doc- 
trines as to state rights now propounded by New Jersey, the case 
must be observed with general interest, and its final result must 
have a far reaching influence. 


ADNINISTRATOR WITH WILL ANNEXED OF W. H. SEBRING v. ADMINISTRATOR 
OF ABRAM SEBRING. 


(Court of Chancery of New Jersey, August, 1887.) 

Equity Practice—Zaches.—Where a com should be dismissed simply on the ground 
plainant has suffered his suit to lie without that he has, by his laches, rendered it diffi” 
prosecution for six years, and it appears that cult, if not impossible, for the court to as- 
the case is one which must be proved and certain what the truth is. 
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On motion to dismiss bill. 

Mr. Walter L. Hetfield and Mr. Cortlandt Parker for motion. 

Mr. John H. Jackson and Mr. B. Williamson contra. 

Van Fieet, V. C.: The defendant moves to dismiss the comr 
plainant’s bill for want of prosecution. The bill was filed August 
9th, 1879, the defendant answered within the time limited, and 
the cause was put at issue by a replication filed December 12th, 
1879. The complainant commenced taking testimony on the thirty- 
first day of January, 1880, and continued to do so at intervals, 
until the twenty-sixth of February, when the examination was 
adjourned to March 3d, 1880. No testimony was taken on that 
day, and since then the complainant has taken no further evidence, 
nor has he taken any other step in the canse. 

He has suffered his cause to lie without prosecution for over 
seven years. Nothing is shown in justification of this extraordi- 
nary delay. The action is by a representative of a testator against 
the representative of an intestate. The ground of action is fraud. 

It is alleged that the defendant, as administrator of Abram Seb- 
ring, deceased, made an oral agreement with the complainant’s tes- 
tator, in April, 1873, by which the complainant’s testator acquired 
a good title to a patent right constituting part of the estate of the 
defendant’s intestate, and that the defendant subsequently, in the 
fall of 1875, assigned the patent right to another person, either 
without consideration or for a grossly inadequate consideration. 
The bill charges that this sale was made with intent to cheat and 
defraud the complainant’s testator, and the object of the suit is to 
obtain redress for the fraud charged. 

The case is one which, it is obvious, must be proved and resisted 
mainly, if not entirely, by oral evidence. Such is the character of 
the evidence which the complainant has already taken. He has 
already examined four witnesses. The fourth was under cross ex- 
amination when the examination was adjourned. This witness is a 
son of the complainant’s testator, and is unquestionably the witness 
principally relied on to prove the complainant’s case. The suit is 
his in fact ; he procured it to be brought and has thus far paid the 
expenses of its prosecution. The great body or principal part of 
the complainant’s evidence was in when the examination was ad- 
journed. 

So that the situation is this: the complainant examined his 
principal witnesses while their recollection of the facts to which 
they testified was comparatively fresh and clear, and then, after 
thus putting the main body of his proofs in condition to be preserv- 
ed, desisted from all further prosecution of his suit for a longer 
period than would be sufficient to bar an action at law on a simple 
contract. He first put himself in position where he was secure, 
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where neither the decay of memory, nor forgetfulness, nor the death 
of witnesses, could harm him, and then stopped and stood still for 
seven years. If he isnow allowed to continue the prosecution of 
his suit, the defendant will, it is obvious, be compelled to bear all 
the injurious consequences of this great delay. 

An action at law must be brought ona simple contract within 
six years from the time the right of action accrues, or the defend- 
ant may defeat the action by simply interposing the plaintiff's 
laches. This period has been fixed by almost universal consent. 
And the reason why this period has been limited as the time within 
which such an action must be brought, is, that general experience 
has shown, that in controversies which must be settled by human 
testimony, it is almost impossible, in the great majority of instan- 
ces, in consequence of the destruction of evidence which the lapse 
of this period of time causes, to ascertain what the truth is. The 
reason upon which this limitation rests applies with the utmost 
force, as it seems to me, to the casein hand. The complainant, 
after securing the main body of his evidence, has stood still for a 
period, which, by the general judgment of enlightened men, is 
sufficient to render all recollection of the transactions sought to be 
investigated so far obliterated as to make it impossible for the 
court to ascertain the truth with certainty. The regulation, fixing 
six years as the time within which certain actions must be brought, 
rests on considerations of sound public policy, and was established 
in the interest of peace and to promote the welfare of society. 

The rule under which this motion is made declares, that if a suit 
be suffered to lie without prosecution for one year, it shall be con- 
sidered abandoned, and the bill may be dismissed. The court 
would, I think, be bound, in the absence of any express regulation 
on this subject, and simply in the enforcement of a general principle 
of justice, to dismiss the complainant’s bill in any case where it 
appeared he has been guilty of such extraordinary negligence as 
has occurred in this case. A complainant is bound, by every 
consideration of safety to himself and of duty to his adversary, to 
use due diligence in the prosecution of his suit. He is required to 
exercise reasonable diligence in matters of practice as well as other 
matters. Lee v Cargill, 2 Stock. 331. Laches are always dis- 
countenanced by courts of conscience. Nothing, it has been said, 
will call forth the activity of a court of equity but conscience, good 
faith and reasonable diligence. The defendant has been extremely 
slothful in asking foradismissal. He has delayed his application 
for nearly six years after he was entitled to makeit. This is not 
a case, however, in which it can be held that laches cures laches. 
The defendant was under no duty to the complainant to assist him 
in the prosecution of his suit. The complainant was the actor, and 
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was, therefore, under a duty to the defendant to prosecute his 
suit diligently. If he chose to go to sleep over his rights, the defend- 
ant was not bound to wake him, nor to warn him, if he slept too 
long, that he would irretrievably lose his rights. He knew that 
himself; it was his duty to act accordingly, or to suffer the 
consequences of his failure. 

The complainant's bill must be dismissed with costs. 





CATHARINE BECK v. HERMAN BECK. 


(Court of Chancery of New Jersey, August, 1887.) 


Equity Practice—Cross Bili—Parol Evi- resulting trust, but not to contradict a valid 
dence.—If across bill merely sets up matter written contract 
which would be equally available as a de- Where a complainant sues for rents which 
fense under an answer it is demurrable. the defendant has collected, and the defend- 

A defendant can only use a cross billasa ant denies the complainant’s right to them 
means of defense; he cannot use it as the ou the ground of a resulting trust, the de- 
means of obtaining relief in respect to a 
cause of action wholly unconnected with the lishing the trust, must file a cross bill. 


compiainant’s cause of action. A decree establishing a resulting trust can 
I g g 


Parol evidence is admissible to establish a only be made upon either an original or 

cross bill. 

On motion to strike out cross bill. 

Mr. Theodore Runyon for motion. 

Mr. John R. Emery contra. 

VAN FLEET, V. C.: This is a suit by a wife against her husband 
to compel him to account for the rents of certain real estate, which 
she says he has collected as her agent. The parties were married 
in August, 1854. The complainant holds the legal title to pieces of 
real estate in the city of Newark. The first was conveyed to her in 
August, 1859, and is situate on Springfield Avenue ; the second was 
conveyed to her in November, 1877, and is situate on the corner of 
New and Plane streets. There are buildings on both tracts, which 
have been almost constantly occupied by tenants since the complan- 
ant obtained title. The defendant has collected all the rents, but 
has neither paid, nor accounted to the complainant for them. The 
complainant by her bill says, that she authorized the defendant to 
collect the rents, with the understanding that he should apply them 
to the payment of taxes and the other necessary annual charges of 
the premises, and also in making such improvements on the premises 
as would enure to her benefit, and account to her, from time to 
time, for any balance which remained in hishands. The complain- 
ant revoked the defendant’s agency in October, 1886, but he, 
notwithstanding, persisted in attempting to collect the rents, and 
because some of the tenants refused to pay rent to him, he institut- 
ed legal proceedings to dispossess them. 

The complainant then brought this suit, asking that the defend- 








270 THE NEW JERSEY LAW JOURNAL. 


ant might be required to account for the rents he had already 
received, and also that he be restrained from making further 
collections, and from molesting or annoying her tenants. The 
defendant has answered, denying the complainant’s right to an 
account. He says that he is the real owner of both tracts. His 
claim in this regard is put upon the ground of a resulting trust. 
He says that he made the contract of purchase for each tract, and 
subsequently paid the whole of the purchase money with his own 
funds, his wife not contributing a penny. He likewise says that 
he caused the legal title to the lands to be made to his wife, but 
that he did so, without either an agreement or purpose to make a 
gift to her, or a settlement upon her, and that the lands have 
always, since she obtained title, been treated and considered as 
belonging to him, she holding the legal title in trust for him. The 
defendant puts his right to the rents of the property on the corner 
of New and Plane streets on an additional ground. He says that 
property was sold by the city of Newark, to enforce an unpaid 
assessment made against it, for a term of fifty years from the 
sixteenth day of March, 1871, and that a legal title was subsequently 
made to the purchaser in execution of the sale, and that he (defend- 
ant) became invested with such title on the fifteenth of July, 1873, 
and thereby acquired a right to the possession and use of this part 
of the property in controversy superior to any which the complain- 
ant can claim. 

The defendant has also made these facts the basis of a cross bill, 
in which he asks a decree, declaring that the complainant holds 
the legal title to the lands in question in trust for him, and 
directing her to convey them to him. 

This cross bill is the subject of the present controversy. The 
complainant moves to strike it out both on the ground that it is use- 
less and impertinent; useless, because, as her counsel contends, if 
the facts stated in it were set up in the answer alone, and proved, 
they would constitute, under the answer, ascomplete and perfect a 
defense to the case made by the bill as canbe made ; impertinent, 
because it seeks to thrust into the case a question entirely foreign 
to the matter put in litigation by the original bill. 

There can be no doubt, I think, that a cross bill which merely sets 
up matter which the defendant may make equally available and 
effectual, as a defense, by answer, is demurrable, for in such case the 
cross bill is not only unnecessary, but ‘useless.. The only purpose 
it could serve in such case would be to encumber the record and 
add to the expense of the litigation. And it is also well settled, 
that a defendant can only usea cross bill against a complainant, as a 
means of defense. It must, therefore, be confined to the matter 
put in litigation by the original bill, and cannot be used by a 
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defendant as a means of obtaining relief against a complainant, in 
respect to a cause of action, distinct from and wholly unconnected 
with the complainant's cause of action. Carpenter v. Gray, 10 Stew. 
389: Kirkpatrick v. Corning, 12 Stew. 136; Krueger v. Ferry, 14 
Stew. 482. The question presented for judgment must be decided 
by these rules. 

So far as the defendant’s defense rests on a legal title, it would 
seem to be entirely clear, that he does not need the aid of a cross 
bill but that he may make it fully and effectually under his answer. 
The gravamen of the complainant’s case is, that the defendant has, 
as her agent, received the rents of certain real estate, which she 
holds for her own use, and refuses to pay them to her. The 
defendant denies the principal fact on which this claim rests. He 
says that the complainant does not hold the legal title to a part of 
the real estate of which she claims the rent, but that he does. If 
he establishes this fact, he will show as perfect and as complete a 
defense as can be shown, and a decree of dismissal, denying that 
the complainant is entitled to these rents, will render his defense, 
both in point of protection and prevention, as adequate and effica- 
cious as it can be. 

The other branch of the defense stands, however, in a very 
different position, and is subject to entirely different rules. The 
deeds under which the complainant claims the rents in controversy, 
show on their face that she is the absolute owner, for her own use, 
of the lands from which the rents were derived. So long asthe 
deeds stand in their original form, the complainant’s title to the 
rents must be regarded as perfect. The defendant seeks to change 
the form of the deeds, or at least their effect. They are now abso- 
lute, investing the complainant with a perfect legal title to the lands 
for her own use. The defendant seek to fasten a trust upon the 
complainant’s title. This can only be done by the decree of this 
court, and until this court has declared, by its decree, that the 
complainant’s title is subject to a trust, the deeds must be construed 
and enforced, here and elsewhere, according to their plain terms. 
No such decree can be made, except upon a bill, either original or 
cross. Parol evidence is admissible for the purpose of establishing 
a resulting trust, but not for the purpose of contradicting the terms 
of a valid written contract. If evidence of this kind should be 
offered and received in this case, under an answer alone, the only 
office it could perform would be to contradict the terms of the 
deeds, for, in this condition of the pleadings, the court would be 
powerless, even if such should be shown to be the fact, to fasten a 
trust on the complainant’s title. So that the only purpose the 
admission of such evidence could serve, if the cross bill is sup- 
pressed, would be to contradict the terms of the deeds. But with 
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the cross bill constituting part of the record in the case, such 
evidence should be properly received, not for purposes of contradic- 
tion, but to lay the foundation for effecting a change, by judicial 
means, in complainant’s title ; by making her title, which is now free 
and unclogged, subject toa trust. The case must, in my judgment, 
be ruled by the principles which govern the reformation of written 
contracts. In the absence of fraud, a defendant can not show, 
under an answer alone, that a contract, which is perfect and com- 
plete in all its parts, differs, in a material respect, from the contract 
which he made, but if he desires to show that such is fact, he must 
ask by cross bill to have the contract reformed. Van Syckel v. 
Dalrymple, 5 Stew. 233; 8S. C. on appeal, Ib. 826. 

There can be no doubt, that if the defense, which the defendant 
seeks to make, is well founded, that he has an unquestionable right 
to make it by such methods as will give him both protective and 
preventive justice. Ifit be true that he is the owner in equity of 
the lands, from which the rents in controversy were derived, and 
can demonstrate that fact, it is clear that he can not be held to 
answer for them. And I regard it as equally obvious, that a decree, 
which, on the demonstration of that fact, simply discharges him 
from past liability, will only do him partial, not complete justice. 
He would, in that case, have aright to have his title finally settled, 
so that all future litigation may be prevented. And especially 
would this seem to be the right of a defendant, where, as in this 
case, it is obvious that the same evidence which he offers to show 
that he is not liable for the rents he has already received, will, if 
sufficient for that purpose, also show that he is the owner in equity 
of the lands in controversy. ‘‘It is the constant aim’’, says Judge 
Story, ‘‘of courts of equity to do complete justice, by deciding and 
settling the rights of all persons interested in the subject matter of 
the suit, so that the performance of the decree may be perfectly 
safe to those who may be compelled to obey it, and also, that all 
further litigation may be prevented. Hence, the common expres- 
sion, that courts of equity delight to do justice; and not by halves.” 
Story’s Eq. Pl. ¢ 72. It is for this reason, that it is a leading 
principle of equity procedure, that all persons materially interested, 
either legally or beneficially, in the subject matter of the suit, must 
be made parties, for, with every person before the court 
having an interest in the controversy, the case may be fully seen, 
and full and complete justice done to all, thus removing all cause 
for future litigation. One of the things which equity abhors is 
multiplicity of suits concerning the same subject matter. 

In my judgment, the defendant cannot have the full benefit of 
the defense he seeks to make without the aid of a cross bill. The 
complainant’s motion must, therefore, be denied. 
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JOHN P. STOCKTON, ATTORNEY GENERAL OF NEW JERSEY, v. THE BALTIMORE 
AND NEW YORK RAILROAD COMPANY, ET AL. 


Power of Congress over Navigable Waters-- Bridges-—State Rights. 
(Circuit Court of the United States, District of New Jersey, Aug. 1, 1887.) 


On information. 

This case, though argued on a motion to dissolve injunction, was, 
by stipulations acceded as on final hearing upon the information 
and answer. It was heard before Mr. Justice Bradley and Judge 
Nixon, and the former read the opinion. After stating in full the 
act of congress authorizing the construction of the bridge over 
Arthur Kill, and the case as made by the information and answer, 
Mr. Justice BRADLEY said: 

The first question to be examined is the true construction of the 
act of congress on which the case arises ; the informant contending 
that it is merely permissory in its character ; and the defendants 
that it gives authority and power to build a bridge, without refer- 
ence to any authority from the state. 

This question need not detain us long. The words of the act are 
broad enough to confer the authority, if congress had power to 
confer it. The language is—‘‘It shall be lawful for the Staten 
Island Rapid Transit Railroad Company, etc., to build and 
maintain a bridge across the Staten Island Sound, or Arthur Kill.’’ 
This is the ordinary language used for conferring authority. Had 
the state legislature passed a law in these terms, there could not be 
a doubt of its sufficiency to give authority. And there are expres- 
sions in the act which imply that plenary authority was intended 
to be given. The minute directions laid down as to the manner of 
construction and use of the bridge imply this. The third section 
declares—‘*That any bridge constructed under this act and accord- 
ing to its limitations shall be a lawful structure, etc.,’’ implying 
that the construction of the bridge, when built, would be under the 
act. 

If congress had no power to authorize the construction of the 
bridge, independent of state legislation, the act would, of course, 
be properly construed as permissory in its character, ancillary to, 
or confirmatory of, statute legislation which might be adopted for 
the purpose of authorizing such a bridge. In other words, the act, 
within the scope of its terms, may have such effect given to it as 
comports with the power of the legislative body which enacted it ; 
just as a deed of conveyance may operate as a grant, a bargain and 
sale, a release or a confirmation, according to the interest of the 
grantor on one hand, and of the grantee on the other. 

The true construction of the act, therefore, depends on the power 


of congress, which will be examined hereafter. 
18 
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Another question of a preliminary character relates to the 
capacity and right of the defendant, The Staten Island Rapid Transit 
Railroad Company, to perform any acts and transact any business 
as a corporation in New Jersey. It is argued that corpora- 
tions, as such, have no legal existence outside of the state 
by whose laws they are created, and cannot transact business 
in another state except by the comity of its laws, which is not 
accorded in the present case. This doctrine is subject to much 
qualification. The habits of business have so changed since the 
decision in the case of Bank of Augusta v. Earle (13 Peters), and 
corporate organizations have been found so convenient, especially 
as avoiding a dissolution at every change of membership, that a 
large part of the business of the country has come to be transacted 
by their instrumentality ; whilst their most objectionable feature, 
the non-liability of corporators, has, in most instances, been 
abrogated in whole or in part; and to deny their admission from 
one state to another in ordinary cases, at the present day, would 
go far to neutralize that provision in the [Vth Article of the Con- 
stitution which secures to the citizens of one state all the privileges 
and immunities of citizens in another, and that provision of the 
XIVth Amendment which secures to all persons the equal protec- 
tion of the laws. So strongly is this felt that, in the recent case of 
Santa Clair County v. Southern Pacific R. R. Co. (118 U. 8. 394, 
396), the doctrine that corporations are not citizens or persons 
within the protective language of the constitution, was unanimously 
disapproved, and the court expressly held that they are entitled, as 
well as individuals, to the equal protection of the laws under the 
X1Vth Amendment of the Constitution. - 

It is undoubtedly just and proper that foreign corporations 
should be subject to the legitimate police regulations of the state, 
and should have, if required, an agent in the state to accept service 
of process when sued for acts done or contracts made therein. In 
reference to some branches of business, like those of banking and 
insurance which affect the people at large, they may also be subject 
to more stringent regulations for the security of the public, and 
may be even prohibited from pursuing them, except upon such 
terms and conditions, not unlawful in themselves, as the state 
chooses to impose. 

But in the pursuit of business authorized by the government of 
the United States, and under its protection, the corporations of 
other states cannot be prohibited or obstructed by any state. If 
congress should employ a corporation of shipbuilders to con- 
struct a man-of-war, they would have the right to purchase the nec- 
essary timber and iron inany state ofthe union. And in carrying on 
foreign and interstate commerce, corporations, equally with indi- 
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viduals, are within the protection of the commercial 
power of congress and cannot be molested in another state 
by state burdens or impediments. This was held and 
decided in the case of Gloucester Ferry Co. v. Pennsyl- 
vania (144 U. S. 204,) and affirmed in the recent case of 
Philadelphia S. 8. Co. v. Pennsylvania (122 U. 8S. *); and although 
the decision in Paul v. Virginia (8 Wall. 162,) conformed to the 
doctrine of Augusta Bank v. Earl, the following striking language 
was used by the court, to wit: ‘-At the time of the formation of the 
constitution a large part of the commerce of the worid was carried 
on by corporations. The EastIndia Company, the Hudson’s Bay 
Company, the Hamburg Company, the Levant Company and the 
Virginia Company, may be named among the many corporations then 
in existence which acquired, from the extentof their operations, 
celebrity throughout the commercial world. This state of facts 
forbids the supposition that it was intended in the grant of power to 
congress to exclude from its control the commerce of corporations. 
The language of the grant makes no reference to the instrumentality 
by which commerce may be carried on ; it is general, and includes 
alike commerce by individuals, partnership, associations and cor- 
porations.”” We may fairly supplement this language by adding, 
that when the constitution was adopted, it could not have been 
supposed that the regulations of commerce to be made by congress 
might be of no avail to commercial corporations, or at least might 
be rendered nugatory with regard to them, in consequence of state 
restrictions upon their power to act as corporations in any other 
state than that of their origin. 

At all events, 1f congress, in the execution of its powers, chooses 
to employ the intervention of a proper corporation, whether of the 
state, or out of the state, we see no reason why it should not do so. 
There is nothing in the constitution to prevent it from making 
contracts with, or conferring powers upon state corporations for 
carrying out its own legitimate purposes. What right of the state 
would be invaded? The corporations thus employed, or empow- 
ered in executing the will of congress, could do nothing which 
the state could rightfully oppose or object to. It may be added, 
that no state corportion more suitable than the defendant could be 
empowered to build the bridge in question in this case, since one- 
half of bridge is in the State of New York, and the railroad of 
the defendant is to connect with it on the New York side. 





*A state cannot impose upon its own corporations regulations which effect interstate com- 
merce. (Wabash, St. Louis v. Pacific R. R. Co., 188 U.S. 557.) But congress may impose 
such regulations upon these corporations. (Act of 1838, making all railroads post-roads. 
Act 1866 authorizes all railroads to connect and form continuous lines with the railroads of 
other states. Also the intestate commerce act of 1886.) 
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In our judgment, if congress itself has the power to construct 
a bridge across a navigable stream for the furtherance of commerce 
among the states, it may authorize the same to be done by agents, 
whether individuals, or a corporation created by itself, or a state 
corporation already existing and concerned in the enterprise. 

So we are brought back to the question of the power of congress 
to build the bridges and whether that power is independent of the 
consent and concurrence of the state government. And, in our 
judgment, this question must be answered in the affirmative. 

The power to regulate commerce among the several states is given 
by the constitution in the most general and absolute terms. The 
‘* power to regulate’’ as applied to a government has a most ex- 
tensive application. With regard to commerce, it has been ex- 
pressly held, that it is not confined to commercial transactions, but 
extends to seamen, ships, navigation, and the appliances and facili- 
ties of commerce, and it must extend to these, or it cannot embrace 
the whole subject. Under this power the navigation of rivers and 
harbors has been opened and improved, and we have no doubt that 
canals and water ways may be opened to connect navigable bays, 
harbors and rivers with each other, or with the interior of the 
country. Nor have we any doubt that, under the same power the 
means of commercial communication by land as well as by water, 
may be opened up by congress between different states, whenever 
it shall see fit to do so, either on failure of the states to provide 
such communication, or whenever in the opinion of congress in- 
creased facilities of communication ought to exist. Hitherto, it is 
true, the means of commercial communication have been supplied, 
either by nature in the navigable waters of the country, or by the 
states in the construction of roads, canalsand railroads, so that the 
functions of congress have not been largely called into exercise 
under this branch of its jurisdiction and power, except in the im- 
provement of rivers and harbors, and the licensing of bridges 
across navigable streams. But this is no proof that its power does 
not extend to the whole subject in all its possible requirements. 
Indeed, it has been put forth in several notable instances, which 
stand as strong arguments of practical construction given to the 
constitution by the legislative department of the government. The 
Cumberland National Road is one instance of a grand thorough- 
fare projected by congress extending from the Potomac to the Mis- 
sissippi. After being nearly completed, it was surrendered to the 
several states within which it was situate. The system of Pacific 
Railroads present several instances of railroads constructed through, 
or into different states, as Iowa, Kansas and California. The main 
stem of the Union Pacific commences at Council Bluffs in Lowa, 
and crosses the Missouri by a bridge at that place erected under 
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the authority of congress alone. In 1862 a bridge was authorized 
by congress to be constructed across the Ohio river at Steubenville 
between the states of Virginia and Ohio, to be completed, main- 
tained, and operated by the railroad company authorized to build 
it, and by another company named, ‘‘ anything in any law or laws 
of the above named states to the contrary notwithstanding.’’ (12 
Stat. 569). 

Still it is contended that although congress may have power to 
construct roads and other means of communication between the 
states, yet this can only be done with the concurrence and consent 
of the states in which the structures are made’ If this is so, then 
the power of regulation in congress is not supreme; it depends on 
the will of the states. We do not concur in this view. We think 
that the power of congress is supreme over the whole subject, un- 
impeded and unembarrassed by state lines, or state laws; that, in 
this matter, the country is one, and the work to be accomplished is 
natiopal, and that state interests, state jealousies, and state preju- 
dices do not require to be consulted. In matters of foreign and 
interstate commerce there are no states. 

It is very true that in some cases of bridges authorized to be 
erected, and other things authorized to be one, congress may have 
required that the consent of the states should be first obtained. 
But the power of the United States cannot depend on the consent 
of the states ; it is only to be found in the constitution. The con- 
sent of a state may sometimes facilitate the execution of a power, 
as the consent to the use of the prisons, court houses and other 
public buildings of the state, but it can never confer power. Par- 
ticular states have sometimes consented to the employment of their 
courts and judicial machinery by the officers of the United States 
for condemning land for public purposes. But if the United 
States had no power to take land by condemnation, such consent 
could not give it. So where, in any case, congress may have au- 
thorized the construction of a railroad or a bridge upon the condi- 
tion of obtaining the consent of the state, it is clear that such con- 
Sent was not required for the purpose of supplementing the power 
of congress to authorize the structure to be made, but rather for 
the purpose of manifesting a disposition of comity and good will 
towards the state. For if congress had not the power to authorize 
the structure, consent could not give it. All those cases, therefore, 
in which congress has given such authority, whether with or with- 
out the consent of the state, are precedents for affirming the power 
of congress. They are all instances of practical construction of the 
constitution in favor of it. 

The most strenuous objection, however, to the exercise of the 
power in this case, and in the manner proposed, is based on the 
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fact that the piers of the bridge are to rest, and the bridge is to 
stand, on land which belongs to the state, and that no compensa- 
tion is proposed to be made for the taking thereof. It is contended 
that if the land of the state can be taken at all (which is denied), 
it can, at most, only be taken, like other private property, after 
just compensation has been made. 

First, it is denied that the land of the state can be taken at all 
without voluntary cession, or consent of the state legislature. If 
this is so, we are brought back to the dilemma of requiring the con- 
sent of the state in almost every case of an interstate line of com- 
munication by railroad ; for hardly a case can arise in which some 
property belonging toa state will not be crossed. It will always be 
so at the passage of a navigable stream. This shows that the posi- 
tion cannot be sound, for it brings us to a reductio ad absurdum. 
It interposes an effectual barrier to the execution of a constitutional 
power vested in congress. It overlooks the fundamental principle 
that the constitution and all laws made in pursuance thereof are 
the supreme law of the land. For if the consent of a state is nec- 
essary, such state may always, in pursuit of its own interests, re- 
fuse its consent, and thus thwart the plain objects and purposes of 
the constitution. 

One argument for the position is, that no part of the territory of 
one sovereign can be acquired by another except by conquest or ces- 
sion : and, therefore, in a case like the present, where conquest is 
out of the question, it can only be acquired by cession; and this 
conclusion is supposed to be affirmed and provided for in our fed- 
eral system by the seventeenth paragraph of Section 8, Article I, of 
the constitution, which gives to congress ,power to exercise exclu- 
sive legislation ‘‘over all places purchased by the consent of the 
legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock yards and other needful build- 
ings.’’ It is argued that this is the only constitutional method by 
which the United States government can obtain the possession and 
use of lands within a state, especially of lands belonging to the 
state. 

This argument, however, is directed to the acquisition of terri- 
tory, with exclusive jurisdiction over the same, and is entirely 
sound in that regard. But it does not touch the question as to the 
power of the United States to acquire the mere use of land without 
exclusive jurisdiction therein. Nearly all the powers of govern- 
ment are exercised over territory in which the United States and 
the several states have concurrent jurisdiction. It is only in ex- 
ceptional cases that the United States desires to have exclusive 
jurisdiction, and a consequent cession of territory. It is very true 
the consent of the state legislature is required, in order to give the 
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United States this exclusive jurisdiction. But thatis all. It is 
not required when exclusive jurisdiction is not sought. On the 
contrary, the government if it sees fit, may condemn land for its 
purposes without the consent of the state; thus it was decided by 
the Supreme Court in the case of Kohl v. The United States, 91 U. 
S. 367, that the government of the United States may exercise the 
right of eminent domain within a state, for the purpose of con- 
demning land for the use of a postoffice building, and may, for this 
purpose, resort to its own courts. In sucha case, there cannot be 
a doubt that the postoffice building could be erected and used by 
the government without asking the consent of the state legislature, 

Such consent would, indeed, be necessary to vest in the United 
States exclusive jurisdiction over the postoffice building and 
grounds, but it would not be necessary to enable the government to 
use the property for the purposes for which it was acquired. And 
so of any other property wanted fora public purpose, the consent 
of the legislature is not necessary to its acquisition, or to its use; 
but only to the exclusion of state jurisdiction over the place. That 
jurisdiction if allowed to remain, will extend to the punishment of 
crimes committed against state laws therein, and to the service of 
state process, but, of course, cannot interfere with the execution of 
the United States laws, nor with the performance by United States 
officers and agents of the duties devolved upon them. 

In short, cession by a state is only necessary to extinguish its 
jurisdiction, in whole, or in part, and is not necessary to the use of 
the land by the United States for public purposes, subject, like all 
lands within the limits of the Union, to the concurrent jurisdiction 
of both governments, that of the United States being supreme. 
The laws of the latter are supreme everywhere, in the states as well 
as in the territories of the United States, but have exclusive force 
within the states only in such places as have been ceded by them. 

The argument based upon the doctrine that the states have the 
eminent domain, or highest dominion, in the lands comprised within 
their limits, and that the United States has no dominion in such 
lands, cannot avail to frustrate the supremacy given by the consti- 
tution to the government of the United States in all matters within 
the scope of its sovereignty. This is not a matter of words, but of 
things. If it is necessary that the United States government should 
have an eminent domain still higher than that of the state, in order 
that it may fully carry out the objects and purposes of the consti- 
tution, then it has it. Whatever may be the necessities or conclu- 
sions of theoretical law as to eminent domain, or anything else, it 
must be received as a postulate of the constitution, that the 
government of the United States is invested with full and complete 
power to execute and carry out its purposes and as one of these 
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purposes is the regulation of commerce among the several states, 
and as that involves the needs and ways of intercommunication, it 
follows that congress may provide for these necessities whether the 
State co-operate and concur therein or not. 

But secondly, it is contended that if the United States can con- 
stitutionally take the land of the state, as well as that of the citizen, 
for public purposes, without consent, it can only do soin the same 
manner and subject to the same conditions, namely, that of making 
just compensation. It is urged that the language of the 5th 
amendment of the constitution is applicable to the case and is 
imperative. This language is, ‘‘nor shall private property be taken 
for public use without just compensation.”’ 

It is insisted that the property of the state in lands under its 
navigable waters is private property and comes strictly within the 
constitutional provision. It is significantly asked, Can the United 
States take the state house at Trenton and the surrounding grounds 
belonging to the state, and appropriate them to the purposes of a 
railroad depot, or to any other use of the general government, with- 
out compensation? We do not apprehend that the decision of the 
present case involves or requires a serious answer to this question. 
The cases are clearly not parallel. The character of the title or 
ownership by which the state holds the state house, is quite differ- 
ent from that by which it holds the land under the navigable waters 
in and around its territory. 

The information rightly states that, prior to the revolution, the 
shore and lands under water of the navigable streams and waters of 
the province of New Jersey belonged to the king of Great Britain, 
as part of the jura regalia of the crown, anc devolved to the state 
by right of conquest. The information does not state, however, 
what is equally true, that after the conquest, the said lands were 
held by the state, as they were by the king, én trust for the public 
uses of navigation and fishery, and the erection thereon of wharves, 
piers, light houses, beacons and other facilities of navigation and 
commerce. Being subject to this trust they were publici juris ; in 
other words, they are held for the use of the people at large. It 
is true that, to utilize the fisheries, especially those of shell fish, 
it was necessary to parcel them out to particular operators and em- 
ploy the rent or contribution for the benefit of the whole people ; 
but this did not alter the character of the title the land remained 
subject to all other public uses as before, especially to those of 
navigation and commerce, which are always paramount to those of 
public fisheries. It is also true that portions of the submerged 
shoals and flats, which really interfered with navigation, and could 
better subserve the purposes of commerce by being filled up and 
re-claimed, were disposed of to individuals for that purpose. But 











JOHN P. STOCKTON vw. THE BALTIMORE AND N.Y. R. R. CO. 281 


neither did these dispositions of useless parts affect the character 
of the title to the remainder. 

Such being the character of the state’s ownership of the land 
under water, an ownership held, not for the purpose of emolument, 
but. for public use, especially the public use of navigation and 
commerce, the question arises whether it is a kind of property 
susceptible of pecuniary compensation within the meaning of the 
constitution? The fifth amendment provided only that private 
property shall not be taken without compensation, making no 
reference to public property. But if the phrase may have an 
application broad enough to include all property and ownership, 
the question would still arise whether the appropriation of a few 
square feet of the river bottom to the foundation of a bridge which 
is to be used for the transportation of an extensive commerce in aid 
and relief of that afforded by the water way, is at all a diversion of 
the property from its original public use? It is not so considered 
when sea walls, piers, wing dams, and other structures are erected 
for the purpose of aiding commerce by improving and preserving 
the navigation. Why should it be deemed such when (without 
injury to the navigation) erections are made for the purpose of 
aiding commerce beyond the capacity of the navigable stream itself, 
and of all the navigable watersof the country? It is commerce and 
not navigation which is the great object of constitutional care. 

The power to regulate commerce is the basis of the power to 
regulate navigation and navigable waters and streams; and these 
are so completely subject to the control of congress as subsidiary 
to commerce, that it has become usual to call the entire navigable 
waters of the country the navigable waters of the United States. 
[t matters little whether the United States has or has not the theo- 
retical ownership and dominion in the waters, or the land under 
them; it has what is more, the regulation and control of them, for 
the purposes of commerce. So wide and extensive is the opera- 
tion of this power, that no state can place any obstruction in or 
upon any navigable waters against the will of congress, and con- 
gress may summarily remove such obstructions at its pleasure. 
And all this power is derived from the power ‘‘ to regulate com- 
merce.”’ Is this power stayed when it comes to the question of 
erecting a bridge for the purposes of commerce across a navigable 
stream? Wethink not. We think that the power to regulate com- 
merce between the state extends, not only to the control of the navi- 
gable waters of the country, and the lands under them, for the pur- 
poses of navigation, but for the purpose of erecting piers, bridges 
and all other instrumentalities of commerce which, in the judgment 
of congress, may be necessary or expedient. 

Entertaining these views with regard to the power of congress 
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over the whole subject of the regulations of commerce among the 
several states, including that of the navigable waters of the country 
and the lands under the same as subsidiary to that end, we have no 
hesitation in declaring our opinion to be that the authority 
giving by the act of June 16th, 1886, to build the bridge in question, 
and for that purpose to erect the necessary piers of such bridge upon 
the lands under water of Arthur Kill, is valid and constitutional, 
and does not injuriously affect any property or other rights of the 
state of New Jersey. 

This conclusion resolves also the other questions remaining 
unanswered, with regard to the true construction of the act, and 
the capacity of the defendant, the Staten Island Rapid Transit 
Railroad Company, to perform the acts necessary to execute the 
authority given by congress. 

The information is dismissed with costs, and the injunction here- 
tofore granted is dissolved. 


IN THE MATTER OF THE APPLICATION OF THE EXECUTORS OF EDWARD G. 
BROWN, DECEASED. 


Lost CG rlificate of Corporation. 
(Court of Chancery of New. Jersey, July, 1887.) 

VAN Feet, VY. C.: A petition having been filed by the executors 
of Edward G. Brown, under the provisions of section third of the 
act for the relief of holders of stock of any corporation of that 
state, whose certificates of stock have been lost or destroyed, 
approved March 28th, 1882; it is shown by the petitioner and not 
denied by the corporation, that Mr. Brown had ‘held the stock in 
question of the par value of twenty thousand dollars more than 
twenty years ; that it stood in his name at his death, and no trace 
can be found of any attempt to dispose of it. He was a leading 
manager of the corporation up to the time of his death. 

It seems reasonably certain that the certificate has been lost or 
mislaid, and that the executors ought to have a new one as evidence 
of their actual property in the assets of the corporation. The 
company makes no objection and only desires legal protection 
against the possible claim of some dona fide holder. 

Where a certificate has been lost, and a bill is brought to obtain 
a new certificate and a transfer on the books, the decree must pro- 
vide ample security to the corporation against loss in case the 
certificate should afterwards come into the hands of a bona fide 
purchaser. Galveston City Co. v. Sibley, 56 Texas 269, 1 Mora- 
welz on Corpo. § 188. 

Equity takes jurisdiction in case of lost instruments on the 
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ground of accident, but will not grant relief except upon adequate 
indemnity. 1 Story’s Eq. Jur. §§ 82 and 85. 

In section 85 it is said: ‘‘ A court of law cannot insist upon an 
indemnity, or at least cannot insist upon it in such aform as 
may operate a perfect indemnity. In such acase, therefore, a court 
of equity will entertain a bill for relief and payment upon an offer 
in the bill to give a proper indemnity under the direction of the 
court, and not without.”’ 

The provisions of sections 3 and 4 of the act of 1882, were 
evidently made in order to facilitate proceedings to accomplish the 
same purpose that could have been effected by an ordinary bill in 
equity, but neither in the one form of proceeding nor the other can 
the court make a decree without providing for ample security to 
the company against loss in case a bona fide holder shall appear to 
claim the interest represented by the certificate. 

Section 4 provides also for indemnity for the bona fide holder 
as well as for the corporation, and it provides that upon the publi- 
cation of notice, either before or after the making of the final order, 
and that all persons claiming rights under the certificate shall 
resort to the indemnity alone and that the complaint shall be dis- 
charged. 

Without determining whether these provisions are subject to any 
infirmity on constitutional grounds, it is very plain that no order 
ought to be made without ample security to be furnished by the 
petitioners. 

The bond presented is insufficient. The condition is, ‘‘ that if any 
person, other than said petitioners, who shall hereafter appear to 
be the lawful owners of such certificate stated to be lost shall be 
indemnified from the assets and property of the estate of said Ed- 
ward G. Brown, and if the said corporation shall be likewise in- 
demnified from said assets and property against all loss or damage 
which it shall sustain by reason of claims made against it by other 
persons upon account of such lost certificate, then this obligation 
is to be void, otherwise to remain in full force: 

‘Tt being understood that this bond shall not be binding upon 
said Waldo Danforth and Seth B. Ryder, or either of them, in their 
individual capacities, nor shall it prevent or interfere with the set- 
tlement and distribution of said estate and the discharge of said 
executors, whenever their duties as executors under said will are 
concluded.”’ 

This simply binds the executors in that capacity and permits 
them to settle their accounts, distribute the estate and obtain their 
discharge without reference to that obligation, and leaves the cor- 
poration and any possible holder of this stock in good faith to a 
remedy against the distributees or legatees. They would have such 
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remedy without such bond at all, and I do not regard the bond 
proposed as a proper compliance with the provisions of the statute. 
The bond must, in the words of the statute, ‘‘ be sufficient to in- 
demnify the lawful owner of the certificate and the corporation.” 
If such a bond shall be presented, the application will be further 
considered, otherwise the petition shall be dismissed. 





MARCUS H. DARROW ET AL. v. EDWARD R. VAN SCIVER. 
(Burlington Circuit Court, May, 1887.) 


Practice—Improvident Judgment. 

On contract. Motion to set aside judgment. 

Mr. Gilbert Atkinson for motion. 

Mr. H. Flanders, contra. 

ParkER, J.: The declaration is upon promissory notes and an 
account. Plea of general issue sworn to and duly filed. On the 
14th day of May, A. D. 1887, judgment was entered for plaintiffs 
against defendant over the plea. The judgment was entered by 
virtue of an order signed on the eleventh day of May, A. D. 1887, 
by the judge of said Cireuit Court. No notice was given to 
defendant and his attorney of application to the judge for an order 
to enter the judgment over the plea. Four days notice should have 
been given. Judgment improvidently entered and set aside. 


ABSTRACTS OF RECENT OPINIONS. 


(Court of Chancery of New Jersey.) 
OSBORNE v. OSBORNE. 
Divorce—Opening Decree. 

Where, in divorce proceedings, adultery is charged, but defend- 
ant, in her testimony, failed to deny it: Held, that the decree 
should be opened and the defendant allowed to testify on that 
point, as the public are interested in maintaining the married state. 


HUNT v. HUNT. 
Hvidence—Relevancy— Acceptance of Deed. 

Where one point involved is, whether a party in the suit ever 
accepted a deed for certain land in a partition suit in another state, 
a transcript of the suit, showing that the land was sold to the 
party, and that the courts confirmed the sale, is relevant evidence. 


SOUTH AMBOY B. AND L. ASS'N v. MURPHY. 
Judgment—Lien—Priority. 
A judgment on which execution was taken out years before the 
debtor took title to the land, will, in case of a sale under an execu- 
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tion issued on a subsequent judgment, be postponed, both tofthe 
latter judgment and a mortgage intervening between the ¥wo 
judgments. 


BALLENTINE v. WOOD. 
Will Remainder. 


A testator devised his estate in trust, the income to be paid to 
his children. He further provided that, after the death of all the 
children, the trust should cease and the estate descend to the 
respective ‘‘ right heirs’’ of his children in fee. Held, that “‘right 
heirs’’ meant the children of his children. 


(Court of Errors and Appeals.) 
N. Y. BAY CEMETERY CO., »,. BUCMASTER. 
Cemeteries—Title of Lot-Owner. 

A cemetery lot-owner, to whom the fee is deeded for uses of 
sepulture only, and subject to conditions and limitations imposed 
by managers, who by charter are given the care, management and 
general superintendance over the cemetery, can maintain ejectment 
against the cemetery association. 


GOVERN ». STATE, 


Constitutional Law— Title. 


Where the title of a law expresses the general object of the law, 
though it does not indicate the means of attaining that object, it 
satisfies the constitutional requirement that the title shall express 
the object of every law. 


PARKER v. WASHOE, ETC, CO. 


Corporation— Deed. 


The evidence of one officer of a corporation, that he did not know 
of any authority being given for the execution of a deed, which 
fact he might or might not know, should not overcome the proof 
of authority shown by the seal of the corporation affixed to the deed. 


VLIET v. WYCKOEF. 
Costs, Superfluous— Appeal. 
Costs will be refused to a complainant whose decree is affirmed 
at the discretion of the court when the costs of the suit have been 
greatly and needlessly increased by him. 
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LARISON v. STATE. 
Criminal Law—Indecent Letter—Authorship. 


Putting an indecent letter in a course of transmission, with the 
intent it shall reach the party, is a sending under the statute, pro- 
vided it does reach the party. A conversation between the accused 
and others, wherein things occurred and expressions were used 
tending to connect the accused with the contents of the letter, are 
admissible to prove his authorship, but other matters in the con- 
versation are not admissible. 


McCLEAN v. STATE. 
Criminal Law—Nuisances—Bets—Horse Racing. 

A place of public resort for betting on horse races is a public 
nuisance, for which the keeper may be indicted under the law 
making wagers and bets on races unlawful, though the act making 
betting on horse races a criminal offense has been repealed. 


HELME CO. v. OUTCALT. 
Equity—Jurisdiction—Injunction—Mills. 


When a party alleges that the defendant illegally maintains a 
dam, which throws the water back on complainant’s mill-wheel 
above, and asks an injunction, to which the defendant answers 
that he has a prescriptive right to maintain the dam, and that it 
does not interfere with the wheel, equity has no jurisdiction over 
such issues. 


GRIGGS v. SHAW. 





Executors—Accounts— Trustees. 


The account of certain executors, passed in 1882, allowed them 
too large commissions, and the orphans’ court, to correct the error, 
cut down their compensation as trustees in allowing an account of 
the same persons as trustees under the same will. Held, correct. 





CHAMBERLAIN v. McDOWELL. 
Ezecutors—Claims—Priority. 

The orphans’ court directed an administrator, de bonis non, to 
repay out of the balance of an insolvent estate in his hands a sum 
of money which an executor, since removed, has paid out of her 
own funds to settle debts of the estate. The appellate court will 
yot reverse the decree as making a wrongful preference, as against 
a claim for money loaned to the executors with which to pay other 
debts of the estate, there being no evidence that such money went 
to increase the assets. 
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KING v. PATTERSON. 
Libel—Malice—Privileged Communication—Mercantile Agency. 


In libel, malice signifies only a wrongful act done intentionally 
without just cause or excuse. A communication made bona fide 
upon any subject in which a party has an interest, or toward which 
he has a duty to one similarly situated, is privileged, but the party 
may be liable if he gives improper publicity to the communication. 
The report of a mercantile agency on the character and standing 
of a trader, is privileged, when communicated only to those of its 
patrons who have a special interest in the information. 


TOWNSHIP OF EATONTOWN v. TOWNSHIP OF SHREWSBURY. 
Poor Laws—Settlement— Residence. 

A settlement under the poor-law act requires a continuous resi- 
dence for one year, but absences on business or pleasure, with the 
continued intent to return when the purpose of the absence is 
accomplished, do not break the residence. 


GULICK v. BRUERE,. 
Executors—Trustees— Death of. 
Upon the death of a testamentary trustee intestate, his office, so 
far as relates to the personalty, passes to his administrator. 
BUTTLAR ‘ ROSENBLATH. 
Husband and Wife—Conveyances— Tenure. 
Since 1853, a conveyance to a husband and wife does not create 


a tenancy incommon. She holds one-half of the estate in common 
with her husband; the right of survivorship still exists. 


WYCKOFF »v. VLIET. 
Judgment— Appeal—Correction. 
When an allegation in a complaint is amended pending the suit, 


a judgment made on the first allegation should be modified so as to 
conform to the amendment. 


0 - 


MISCELLANY. 





FEES FOR CRIMINAL WARRANTS. 


To the Editor of The New Jersey Law Journal. 

Sir: A question long in dispute, and one 
that has provoked some comment, has been 
that of the right of justices of the peace to 


charge a fee for issuing a criminal warrant. 


Many justices do it. In Jersey City, Jus- 
tice Lane was prosecuted for accepting such 
a fee, and had to pay a fine of $50. He 
did so under protest, and has been fighting 
the case through the courts ever since, with 


unvarying decisions against him until last 
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month, when the Court of Errors reversed 
the decisions of the lower courts. 

A justice may charge for issuing a warrant, 
but he must issue it without charge, if the 
applicant makes sworn declaration of inabil- 
ity to pay. The Mewark Advertiser says: 

“The ‘recent decision of the Court of Errors on 
the question of fees of justices of the peace, is an 
important one, and the justices’ business may be 
booming shortly. Whether it will be a benefit to 
small debtors is a question, as the justices are per- 
mitted by the decision to accept fees from clients. 
Formerly payment was made by the county after 
the charges were acted upon by the grand jury. 
Many justices have long been receiving fees with 
impunity, to the loss of those who were completely 
at the mercy of a petty court.” 

I have not seen this decision; but if the 
above states it correctly, its effects can not 
be good. Nine-tenths of the complaints 
made to justices spring out of quarrels and 
spite, which are gratified by a warrant, arrest 
and holding to bail, or, more gratified still, if 
the accused cannot get bail, and must lie in 
jail till 


whom the complainant, sufficiently revenged 


the grand jury assembles; before 


and his anger cooled, fails to appear. 
It is the duty of the justice to examine the 


complainant carefully as to the facts, and 


probably in four cases out of five to refuse the 


warrant. Then on the preliminary hearing 
after an arrest, it may be his duty to dis- 
charge. 

It has always, heretofore, seemed to be 
the idea of the law that these duties will be 
better and more justly performed if the jus 
tice receives no more fee for granting than 
for refusing a warrant; and no more for 
holding at the hearing than for discharging. 

The decision as above stated seems to con- 
template payment of the fee by the com- 


mak- 


ing complaint, he is quite willing to pay it if 


plainant. In his frame of mind when 


he gets the warrant. If not he is more likely 
to travel on with the money in his pocket to 
the office of the next justice. 

It is not impossible that such complain- 
ants may find justices more complying for 
cash down, than if they looked to the county 


for their fees. 


On the other hand, violations of law detri- 
mental to the public generally, and not to 
any one in particular, which no one cares to 
prosecute and pay the fees, are less likely to 
receive attention. 

The Advertiser item seems to regard the 


‘ J 


complainant as the ‘‘ client” of the justice, 


This is suggestive. Having taken a fee from 
his ‘‘ client” he may be led to feel that he 
must give him his money’s worth; and this 
may further lead him gradually to view the 
case somewhat with his ‘‘client’s” feelings. 
This is not favorable to a judicial frame of 
mind in dealing with criminal cases. 

Justices have been known whose impar- 
tiality might be warped by a “ client’s ” fee 
to the injury and wrong of an accused person 


But 


however rare such a justice may be, it is 


without money, influence or friends. 


counter to every fair principle in the admin- 
istration of justice, that the justice should 
be better or more surely paid for a decision 
one way than another. 

It makes no difference in principle that 
the bribe is a small one. Once legalized it 
can easily be made larger. 

JUSTICE OF THE PEACE. 


August 2, 1887. 





NOTES OF EXCHANGES, 


THE CAPE LAW JOURNAI Vol. IV. Part 
2, April, 1887, Grahamstown, Cape of 
Good Hope,” for the Incorporated Law 
Society. Edited by W. H. S. Bell. 

Law on digging for, and dealing in, preci- 
ous metals and precious stones, in the South 
Africa Republic. Nudo Pacto in connection 
with the doctrine of Consideration. Sources 
of Cape law. Digest of cases in the Supreme 
Court, High Court of and 
Orange Free State, etc. 

Vol. IV. Part 3. The Reform bill. 


and 


Griqualand 


Con- 

Miners’ obligations, 
> 

Sen- 


sideration cause. 
The 


tences in Criminal Courts. 


marriage of divorced persons. 
Digest of cases. 


Eastern District’s Court, etc. 








